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Chapter	  Four	  
Defining	  the	  Role	  of	  the	  Prosecutor	  

 
 
 
 

 “The role of the prosecutor (deputy district attorney, ADA), is to comment on the facts of the case and 
present an opinion about the appropriate disposition.” 

- Cal. Code Regs. tit., 15 §2030(d)(2). 

 

The Prosecutor’s Role in the Suitability Hearing 

n every parole suitability hearing, the one common theme is that every ADA knows life imprisonment 
in California does not mean life in prison per se.  It means something substantially less for the person 
convicted of an indeterminate – to – life sentence.  When a parole candidate who has been convicted of 
a life crime comes up for parole consideration, the county that prosecuted him/her is given the right to 

appear at the parole hearing, comment on the parole candidate’s danger to the community and suitability 
for parole release.  Every prosecutor’s (ADA’s) primary role at the parole suitability hearing is to keep the 
facts straight.  Because this is the ADA’s primary role, it is essential to understand the purpose and nature 
of why they take time to not only become familiar with the relevant documents but also why they make 
certain that the Board panels have the correct information about the parole candidate’s commitment offense 
and criminal tendencies. 
 
 The ADA begins their preparation by organizing and preserving their in-house files on lifer cases.  
The intent of the ADA is to make every effort to ensure that the case files on murderers and other lifer 
inmates do not get routinely shredded or otherwise destroyed.  They know that the information contained 
therein is vital and can make the difference in a lifer parole hearing.  Generally, the ADA has a formalized 
process for preserving abridged parole files before sending the main file back to storage.  This archival 
system is accomplished using mainly volunteer paralegal interns.  In the ADA’s commitment offense 
preparation, the ADA will make sure that the following items are contained in the lifer file: 
 

! Crime photos 
! Video – or – audio-taped impact statements 
! Police reports, autopsy or other scientific reports 
! Transcripts of witness statements 
! Preliminary hearing, change of plea and/or sentencing transcripts 
! Reports for the Probation Officer 
! Penal Code section 1203.01 statements (discussed further in Ch. 4) 

 
The ADA will be prepared to visit the archives of the superior court, even if the above items are in 

the files.  This is important to remember because the ADA will be trying to tie documents – i.e., statements 
by the victim, statements by the VNOK, or the parole candidate, to their preparation that will support the 

 
 

I 
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 parole candidate’s finding of unsuitability of parole. And, while this is a general rule, this is not the 
exception to the rule for the parole candidate who is not found by a hearing panel to be an unreasonable 
risk to public safety.  Remember: the ADA will always apply the same preparation criteria to all parole 
candidates not because they are fixated on you personally, rather because it their sworn duty to represent 
the public and keep the public protected from a dangerous “felon” being released back into society. 
 
Suitability Hearing Preparation – The C-File 
 Before the parole hearing, the ADA will receive the lifer packet containing some, but not all, of the 
information to be found in the parole candidate’s Central file (C-File). When possible, the ADA will review 
the C-File to check for omissions (information left out) or inaccuracies.  Contained within the lifer packet 
will be the parole candidate’s Abstract of Judgment of the commitment offense.  The Abstract forms the 
basis of a description of the parole candidate’s offense.  Generally, the ADA will make certain to note any 
inaccuracies or material omissions that should be brought to the attention of the hearing panel.  Usually, the 
most valuable tool at the ADA’s disposal will be the parole candidate’s Appellate opinion.  As needed, the 
statements of facts in the Appellate opinion will be controlling.  In situations where the commitment 
offense was a plea, the same can be said for the Probation Officer’s Report (POR). Rest assured the ADA 
will consider both documents to be of immense value in preparing for a parole candidate’s lies, half-truths, 
or attempts to mitigate the commitment offense.   
 
 Of additional use in fleshing out the commitment offense, a parole candidate should expect the 
ADA to browse the crime scene photographs.  The ADA’s preparation will be reviewed through a prism 
showing the heinous, atrocious, callousness, and cruelty of the commitment offense – particularly in a 
murder.  
 

Key Point  to Consider:  The ADA knows that members of the Board 
may well have law enforcement experience, but as anyone knows, mere 
words cannot show the reality of a crime the way that one appropriate 
photograph can.  A photograph can drive home the heinous nature of a 
murder or sexual assault.  Also, in such cases, are the comments of the 
judge at sentencing. A parole candidate should be careful not to 
underestimate the intelligence of the prosecutor.  Always expect that they 
will not and quote a turn of phrase that does the job in summing up the 
crime of the criminal (Example: “We oppose parole because the prisoner 
still appears to be too tightly wound…”)  
 

 In reviewing the lifer packet, the ADA will make certain to note any inaccuracies or material 
omissions that are felt should be brought to the attention of the panel.  Usually, the ADA will favor the 
Appellate opinion.  The statement of facts contained will be viewed as controlling when needed.  In 
situations where the commitment offense was a plea, the same can be said for the POR, as earlier stated.  
Additional information that the ADA may gather and consider is the factors for murder related crimes 
committed on or after November 8, 1978.  These factors will include: 
 

! Multiple victims were attacked , injured, or killed 
! The offense was dispassionate and calculated 
! The victim was abused, defiled, or mutilated 
! The offense was carried out in a manner that shows “an exceptionally callous disregard for 

human suffering.”   
! The motive for the crime was inexplicable or very trivial compared to the offense. 

 
Key Thought to Consider: Additional information that the 
prosecutor may wish to use or have considered for the hearing must 
be submitted to the Lifer desk at the prison facility no later than ten 
(10) days before the Monday of the week of the hearing. The  
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attorney representing the parole candidate should be sent a copy of 
the material. This is because the Lifer desk for a number of reasons, 
often will not forward submitted material to the attorney.  If this 
happens, the attorney should raise an objection to consideration of 
material that has not been provided to him/her in advance of the 
hearing.  Note:  The Lifer Desk (Board desk) maintains all records 
pertaining to the parole candidate’s life crime and CDCR 
disciplinary history. The Board packet is comprised of seven (7) 
sections: 1) Cumulative Case History, 2) Board Reports, 3) 
Psychiatric Reports, 4) Prior Decisions 5)Notices/Responses, 6)Legal 
Documents , and 7)Miscellaneous. Once the hearing is over – this 
packet belongs to you. 

 
Offsetting a Parole Candidate’s Story 
 Truth be said, it is often the unfortunate parole candidate who brings to bear his/her own demise in 
the suitability hearing.  It is not uncommon for the parole candidate to build in their minds their own 
version as to how they committed the life crime. Sometimes a story becomes self-serving at the least and 
total fabrication at the worst.   As time passes, the constant repetition of the parole candidate’s version of 
the events sometimes metamorphoses’ “myth into reality” to the extent the parole candidate begins to 
believe it themselves.  The ADA knows the “mythical stories” are often the brunt of what parole candidates 
express to psychiatrists, and counselors in such a fashion they too fall trap to the parole candidate’s attempt 
to manipulate. A ADA, who is prepared to offer the facts as recorded in the parole candidate’s Appellate 
opinion or POR, understands the importance of exposing a parole candidate’s attempts at manipulation.  
And, this becomes a vital and important part of the parole suitability process. Credibility is crucial to 
establishing the authenticity in the story you tell about your life crime.  Keep in mind that the ADA is 
trained and will be prepared to offset a parole candidate’s “made-up” stories.   
 
Prosecutor Participation in the Hearing 
 To restate, it is the ADA’s role in the suitability hearing to comment on the facts of the case and 
present an opinion about the appropriate decision.  The ADA may be permitted to ask clarifying questions 
of the hearing panel, but may not render legal advice.  In other words, it is the duty of the ADA to assist the 
panel in showing why you do/or do not present a case for suitability.   They are the advocate of the victim, 
not you, no matter how well you present yourself.  Therefore, a parole candidate should not take it 
personally if denied parole based on the conclusions by the ADA during a parole suitability hearing.  The 
ADA is taught and is continuously trained to argue vigorously against your parole – if you truly lack an 
understanding into the causative factors of your crime.   This will never change, however like State 
appointed Board attorneys, not all ADA’s are unhelpful.  The ADA’s are trained to look closely at the 
parole candidate who has truly changed and accepted the detrimental impact of their crimes – to include 
being able to recognize the importance of having remorse, and who acknowledges the fundamental 
ideology that underlies the common principle:  When the spirit of the law is broken with a single criminal 
act, all society suffers.  They are looking to see if the parole candidate truly understands this. 
 
 On occasion, the ADA may not intend to make a physical appearance at the parole hearing.  When 
this occurs, the parole candidate can expect the ADA of the county of conviction to send a letter to the 
Board stating the position of the prosecution and reasons for it, especially if they are opposing parole.  You 
should keep in mind that whatever records, files, or evidence used in your criminal court proceedings will 
be reviewed by the People’s (People of the State of California) representative.  Sometimes the ADA will 
use video teleconferencing in place of making a physical appearance.  Video teleconferencing will usually 
be held at the District Attorney’s Office in the county of your commitment and the VNOK will be present.  
The hearing panel will receive the live video feed during the suitability hearing.  The parole candidate has 
no say in this process, but if the ADA intends to use police reports and other documentation of previous  
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alleged crimes committed by the parole candidate (so called “un-charged” acts), this material must be 
submitted ten (10) days before the Monday preceding the hearing.  During the suitability hearing, a parole 
candidate should expect the ADA to ask the panel to have the parole candidate respond to clarifying 
questions.  These clarifying questions may number in variety and might not be limited only to the facts of 
the commitment offense.  It is the job of the ADA to make sure that the voices of the victims are adequately 
represented in a determination of the parole candidate’s suitability.  

 
Key thought to Consider: The parole candidate is not allowed to address 
the ADA, victim’s family, or family advocate directly.  When you are 
providing responses to clarifying questions, remember that your attitude, 
body language and verbal responses to are being evaluated by the entire 
panel. DO NOT clench your hands, teeth, or appear agitated in your 
responses.  This will surely project that you pose an unreasonable risk to 
public safety and it is likely you will leave a negative and lasting 
impression with the panel during the deliberation process – when the 
panel recesses to determine your parole suitability.  THINK BEFORE 
RESPONDING! 
 

Parole Suitability Determination and 115’s 
 Because rules violations are an important factor in parole suitability determination, ADA’s at lifer 
hearings will make sure that all recent 115’s and force and violence-related  115’s are discussed in the 
hearing, even if there have been no 115’s since a parole candidate’s last hearing.  The ADA will generally 
ask to have the details of the 115 read into the record (if it is a concern for the ADA), so that reviewers such 
as the Decision Review of staff at the BPH or the Governor’s legal staff can have all the relevant 
information in case a parole date is granted by the current panel. The ADA knows that frequently the parole 
candidate’s version of a 115 is filled with evasions and minimizations; having the 115 read into the record 
can show an entirely different scenario.  At this point, it is likely that the ADA will make comments on this 
in the closing statements as “showing a lack of insight,” “lack of acceptance of responsibility,” and 
“inability to adhere to the rules in a closed society” resulting in a finding of the parole candidate being 
found unsuitable for parole. 
 
 Here, the relevance that the ADA relies on with a parole candidate’s institutional records of 
discipline, becomes particularly important because the language in the 115 might have much more detail 
about the infraction than just the bare mention of it in the counselor’s report or psychological risk 
assessment report.  The inability of the parole candidate to control behavior to institutional standards does 
not measure well for the likelihood of successfully completing parole in a free society.  You should expect 
that the ADA will focus on the obvious 115’s that are actual crimes in prison (e.g., possession of drugs or 
alcohol, weapons, assaults by inmates, etc..), and rely on the parole candidate’s behavior as factors pointing 
to the parole candidate continuing to commit felonies in prison after incarceration.  Such comments will be 
reflected in the ADA’s closing statement. 
 
Sources and Inmate’s Statements 
 One of the most important things the prosecutor can do is bring out the details about the crime 
showing callousness, premeditation, heinousness, and other facts additional victims, added danger to the 
public (i.e., spraying shots in a residential neighborhood) – over and above the basic facts listed in the 
Board report or the POR.  Often, these facts may be from an Appellate opinion from the case, testimony, 
and evidence from the trial, sentencing transcripts, the trial prosecutor’s  1203.01 statements, preliminary 
hearing transcripts, police reports, autopsy reports, letters from law enforcement agencies stating the 
departments position on parole suitability, and of course, the words from the parole candidate at his/her 
 current or past hearing(s).   
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 Further, the ADA knows the parole candidate’s statements to investigators in the police reports are 
invaluable, as are statements to the Probation Officer, Correctional Counselors, Psychologists, and 
Psychiatrists preparing for the Board.  The ADA will be familiar with all the different versions of the crime 
the parole candidate has given in order to question the parole candidate about them during the hearing and 
comment on them in the closing statement. 
 

Note:  The ADA knows that over the years most parole candidates minimize 
their culpability for the crime, come up with new justifications for it, blame it 
on drug or alcohol intoxication, and generally try to distance themselves from 
the person who committed the offense. 
 

The Slough File 
 The transcripts of all prior parole hearings should be available to the ADA.  These are usually kept 
in the “slough file,” which is what the CDCR call the folder where miscellaneous information not within the 
actual physical C-File is kept.  The slough file is usually in boxes or on the rolling file carts that the records 
clerk (or equivalent CDCR personnel) bring into the hearing.  The slough file may also contain crime scene 
photos or autopsy photos that have been submitted by the District Attorney’s office.  Usually before the 
hearing begins, the ADA will ask the panel for the slough file and review the materials in it.  While the 
panel is going over the preliminary matters during the hearing, the ADA has the opportunity to review in 
particular, the parole candidate’s statements about the crime, prior prosecutors’ questions and closing 
statements, and the parole candidate’s closing statements.  The purpose of the ADA’s review of the slough 
file is to look for the parole candidate’s inconsistencies and changes in his/her statements over time. 
  
 Such inconsistencies, especially if made during parole hearings where the parole candidate has 
made statements under the penalty of perjury, may be mentioned during the ADA’s closing statements.  The 
effect of this is felt by the parole candidate, because once the panel sees a major inconsistency, they are 
more likely to impose a multi-year denial.  Further, the ADA is looking in the slough file to expose the 
parole candidate who minimizes their culpability in the crime that ultimately occurred, whether it involves 
prior criminal behavior and/or the current life crime.  The prosecutor knows that often inmates will 
minimize their actual responsibility for the crime at parole hearings.  As such, ADA’s will generally expect 
that few parole candidates will admit to the commitment offense and try to minimize their actions.   
(Example:  the parole candidate might say, “The gun just went off,” “it was an accident, “Seriously, I was 
trying to protect myself…”and the like.  Ultimately, the parole candidate needs to keeping mind the ADA 
will always discuss such inconsistencies in the closing statement as they call into question the parole 
candidate’s claims of remorse, acceptance of responsibility and suitability for parole.  
 

Note:  Criminal history falls into four (4) categories: 1) prior prison terms, 2) 
prior felony convictions, 3) other convictions, and 4) lack of criminal history.  
This is very significant because the ADA will be familiar with the parole 
candidate’s criminal history.  Your entire criminal history whether current or 
past is accessible to the ADA; and more often than not through the slough file 
(See Cal. Code Regs., tit. 15 § 2322 et seq., for additional information on 
criminal history. 

 
The Prosecutor’s Closing Statements 
 Similar to the closing argument at trial, the ADA will begin preparing the closing statement for a 
parole suitability hearing before the hearing.  However, the hearing may develop additional reasons for 
opposing parole based upon the parole candidate’s statements to the panel and responses to questions raised 
by the ADA.  In most cases, the ADA should be able to give a concise statement of the reasons why the 
parole candidate is not suitable for parole.  Here, the ADA can be expected to provide a brief statement of 
why a particular life crime is essentially heinous and use an example such as:  “The inmate had multiple 
opportunities to stop but continued anyway,” “…multiple victims were injured or endangered,” “…motive 
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 for the crime was very trivial…”  During the closing statement, the ADA will also have the opportunity to 
comment on the psychological risk assessment report.  The ADA may criticize a lack of any risk assessment 
at all; the findings of the psychologist/psychiatrist about psychopathy (discussed further in Chapter 6), and 
the general acceptance of the parole candidate’s statements about the crime without thorough comparison of 
all reports and materials in the C-File, especially if the parole candidate made a Mirandized statement to 
investigators and confessed to the crime. The ADA may quote from the confession during the closing 
statement and show how the doctor’s assessment is poorly based (e.g., “The inmate poses less risk than the 
average citizen.”).  The ADA may use prior risk assessment reports with sharply differing diagnoses when 
they contain different versions of the crime.  
 

Note:  The ADA will not be hesitant to comment on the conclusions of the risk 
assessment evaluations.  The ADA knows the reports are often based on the 
parole candidate’s version of the commitment offense - which might be a 
conflict of the truth.  The ADA will be trying to impeach the parole candidate’s 
statements to the doctor and show that the parole candidate is minimizing 
culpability.   

 
 One of the points that the ADA will draw from will be to point out a parole candidate’s 
institutional record of no progress, or lack of self-help, therapy, educational/vocational programming, or 
they may show a failure to comply with previous board recommendations.  If the parole candidate has not 
kept current on previous vocational certificates or has not progressed on raising educational levels, the 
ADA will note these items for the panel.  In the closing statement, the ADA will be permitted to provide an 
opinion as to why the parole candidate is too dangerous for release.  Usually, the panel will prefer about 
three to five minutes for the ADA’s closing statement, but they are not limited.  Because the parole 
suitability hearing is an administrative hearing and not a court of law, the ordinary rules of evidence do not 
apply.  In any event, this will not stop the ADA from vigorously arguing the cruelty and callousness of the 
offense and from freely citing to materials sent by the Office of the District Attorney or Attorney General.  
The ADA’s responsibility is to the victims of crime and to the People of the State of California (Note:  
State Prosecutors are not limited to only the State of California).  They will not hesitate to present any 
victim impact evidence and might state:  “This crime ruined what was left of the victims’ family, caused a 
break-up, etc. , as the VNOK impact statement shows…” 
 
 The prosecutor has the duty to argue, where appropriate, that the FAD (Forensic Assessment 
Division) psychiatric report does not support release; the adjustment in prison is below standard; the 
prisoner has not programmed well, and that he/she has no verifiable job offer.  Further, the ADA can be 
expected to forcefully conclude with reasons why the parole candidate, in the prosecutor’s belief, does not 
have insight into the commitment offense (claims accidental, self-defense, “not me,” minimizes, blames 
victims, etc.), and lacking insight, “ …the panel cannot comfortably say that the parole candidate will act 
any differently should circumstances leading up to the offense reoccur, and thus he/she still represents an 
unreasonable risk of danger to the public and we believe he/she should be denied parole at this time.” 
 

Note: If the ADA feels it is appropriate, they may add: “Given the 
circumstances, it is not reasonably likely that the prisoner will become suitable 
for parole in the following (e.g. 3, 5, 7, 10, 15 years under Marsy’s Law), and 
we therefore ask the panel to find the prisoner unsuitable for parole and defer 
the further hearing on this matter for the maximum time allowed under the 
law.” 
 

For the most part, the ADA recognizes that unless a parole candidate can express some acceptance 
of responsibility and insight into the offense, no date will be given because no finding of suitability can be 
made.  In many murder cases, the parole candidate and the victim were alone.  Only the parole candidate is 
left to tell what truly happened.  During the questioning phase of the hearing, if the panel feels the 
prosecutor’s questions warrant answers, they will ask the parole candidate to answer them.  This is normally  
 



Bridges to Freedom   51     
done at the conclusion of the hearing just before the ADA’s final summation (closing statement). 
Furthermore, nearly all of the ADA’s in the hearing and in the video teleconferencing will likely ask 
clarifying questions.  The questions may range in the numbers of a few to numerous as guided by their Lifer 
Hearings manual. The questions when asked are directed on highlighting the parole candidate’s 
dangerousness.  Examples:  “Could you please ask the prisoner whether there was any conversation 
between the victim and the prisoner before he shot Mr. VanWinkle?”  “Did that conversation occur while 
the prisoner was driving to a remote area?”  “Did he plead with his life during the ride?”   
 

The ADA is trained to explore the circumstances of the actual crime with the parole candidate, 
including the victim’s reaction just before the murder.  The ADA realizes that this line of questioning many 
years after the crime can make the parole candidate appear extremely uncomfortable and help demonstrate 
for the panel the parole candidate’s unsuitability.  It is very important that the parole candidate understand 
that the ADA is simply doing the job the People of the State of California have entrusted him/her to 
perform.  It is the job of the ADA to stress the strong points that may have been overlooked or minimized 
by the panel.  In doing so, the ADA will be more effective than just reiterating or repeating what the Board 
panel already knows, has discussed and will consider. 

 
Key Point to Consider: The ADA is not allowed to cross-examine or 
argue with the parole candidate. Remember, the parole suitability 
hearing is non-adversarial.  They are not allowed to attempt to retry the 
case. The Board accepts that the parole candidate did the crimes for 
which he/she was convicted. The ADA will however ask clarifying 
questions that speak to the issues they believe are important. 

 
Concluding the Closing Statement  
 After the discussing all the reasons for denial of parole, the ADA may conclude with a 
recommendation for a multiyear denial.  In most cases this is to be expected.  If the parole candidate 
received current sentences for other crimes the ADA will note for the panel that, “…the BPH regulations 
state that additional terms “should be assessed” for concurrent sentences and added to whatever term is 
determined from the matrix used in calculating an inmate’s parole date if parole is ever granted.  Seven 
years or eighty-four (84) months are to be added for a concurrent life sentence, and one-half the 
determinate term sentence will be assessed for a concurrent determinate sentence.”  In constructing the 
closing argument/statement, the ADA when appropriate, will use a variety of effective language skills to 
assist the panel in a finding of unsuitability.  ADA’s are trained to use verbiage (language) that the panel 
prefers that is not simply parroting back the language in the Title 15.  The ADA is advised to follow the 
general outline in the District Attorney Lifer Manual, using stronger, more emotional words such as, “cold 
blooded,” “shocking,” “turns my stomach,” “rotten,” “miserable,” “etc..” In concentrating on the 
commitment offense, the ADA is further mindful to make sure that the crime and its victims are not 
forgotten in the ever-thickening mist of time.  The terms below are taken from a form used by the Board of 
Parole Hearings in tailoring its decision. The same terms are used by the ADA to further assist in 
constructing their legal arguments against why the parole candidate should not be found suitable for parole. 
 
Psychological Factors: 

" The offense was carried out in an especially heinous, atrocious, cruel, and callous manner; 
" The offense was carried out in a manner that exhibited a callous disregard for the life or suffering 

of another; 
" The offense was carried out in a dispassionate and calculated manner; 
" Multiple victims were (attacked) (injured) (killed) in the (same) (separate) incidents; 
" The victim was (abused) (defiled) (mutilated) during the or after the offense;  and 
" The murder of the victim did not deter the prisoner from later committing other criminal offenses. 
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Previous Record – The Prisoner has: 

" A record of violence or assaultive  behavior; 
" An escalating pattern of criminal conduct and violence; 
" Previously sexually assaulted another person; 
" A persistent pattern of tumultuous relationships and criminal behavior that commenced at an early 

age; 
" An unstable social history; 
" Failed previous grants of (probation) (parole) and cannot be counted upon to avoid criminality; 
 
" The prisoner has failed to profit from society’s previous attempts to correct his/her criminality.  

Such attempts include the following: 
o Juvenile probation 
o Juvenile camp 
o C.Y.A. commitment 
o County jail 
o Prior prison term 
o Parole 

 
" The prisoner has an unstable social history and prior criminality includes … 

 
      Institutional behavior: The Prisoner has: 

" Participated in a limited manner in programs while incarcerated; 
" Failed to develop a marketable skill that can be put to use upon release 
" Failed to upgrade (educationally) (vocationally) as previously recommended by the BPH 
" Not participating in beneficial self-help or therapy programs 
" Failed to demonstrate evidence of positive change.  Misconduct while incarcerated includes… 
" Continued to misbehave while incarcerated, thereby causing placement in special housing where 

program participation is limited and the ability to demonstrate parole readiness is hampered – 
other… 
 

 Psychological factors: 
" The psychological/psychiatrist report(s) … is/are (unfavorable) (non supportive of release) 

(contradictory) (inconclusive) … 
 

Key Point to Consider: Other information may include past mental 
state, past or present attitude toward the crime, any other relevant, 
reliable information or circumstances if taken alone, may not firmly 
establish unsuitability but may contribute to a pattern that result in 
unsuitability. 

 
Penal Code Section 1203.01 Statements 
 Prosecutors have a responsibility to ensure that the inmates they have convicted of crimes 
warranting a life sentence remain incarcerated as long as those inmates pose an unreasonable risk of danger 
to society.  To meet this responsibility the district attorney must prepare a statement of view as authorized 
by Penal Code section 1203.01.  In general, the penal code provides a method for prosecutors to state their 
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 “views respecting the person convicted or sentenced and the crimes committed.”  The statement is filed 
with the court clerk who forwards it to the California Department of Corrections and Rehabilitation 
(CDCR).  The ADA understands the importance of this because it remains in the parole candidate’s file for 
the duration of the commitment.  Penal Code section 3046 states that the Board shall consider the Penal 
Code section 1203.01 statements made by the ADA in determining whether or not to grant parole.  This 
section also requires the Board to consider the statement of the judge, sheriff, but not the defense attorney, 
each of whom is permitted to file a Penal Code section 1203.01 statement. 
 
 When filing the Penal Code section 1203.01 statement, the prosecutor is to ensure that the 
statement of view provides reliable, comprehensive information.  The Prosecutor must make sure the 
statements are in good faith and contain factual bases for their assertions.  Usually the prosecutor will state 
facts not brought out in the POR.  If possible, the statement of view will include the parole candidate’s trial 
testimony.  The ADA’s statement of view provides prison counselors, psychiatrists, corrections officers, 
and ultimately, the Board of Parole Hearings reliable and accurate information that assists them in 
assessing the parole candidate’s level of risk and suitability of parole.   
 
 The Board’s commissioners consider these statements very important, particularly twenty (20) 
years after the commitment offense.  They place great weight on them.  Unless a statement of view has 
been filed, the usual version of facts available to the panel primary consists of a scant summary from the 
POR or Appellate opinion and the parole candidate’s self-serving account of the crime(s).  In the view of 
the ADA and Board, the trial prosecutor’s statement of view, written shortly after trial, provides a 
permanent, credible record to counter the parole candidate’s often distorted version of the crime(s). 
 
ADA Strategies in Supporting/Defeating Suitability 

! Looking at the details:  If only one, or none, of the tests are included in a risk assessment 
evaluation, the ADA is likely to argue that, “…the evaluation is incomplete and based on a purely 
subjective (one-sided) assessment…”  If the doctor did use the tests, and still concludes the parole 
candidate is low – or no-risk if released, expect the ADA to evaluate the information upon which 
the doctor relied.  Often, the ADA will know that the doctor does not have, or does not review, all 
police transcripts, probation reports, including juvenile reports, and court transcripts.  If this 
appears to be the case with an otherwise well-reasoned report, the parole candidate should be 
prepared for the ADA to point out that the report is based on incomplete information – especially if 
it seems based on the parole candidate’s “self-serving” accounts.  After reviewing all the reports at 
his/her disposal, the ADA may argue any inconsistencies and discrepancies, and any variation 
between the parole candidate’s versions then, now and in the years he/she has been incarcerated. 

 
! Discussing the Life Crime:  Every good risk assessment report should contain a thorough 

discussion of the life crime with the parole candidate.  If a thorough discussion is not included in 
the risk assessment or if the discussion is present and superficial (hasty), the ADA may argue that it 
cannot be the basis of risk management.  The ADA is already suspicious in cases where a parole 
candidate refuses to discuss the life crime with the doctor and will almost always infer that this is a 
clear indication of no insight or remorse. The ADA is taught that when parole candidates do 
discuss their crimes, they will almost always deny, minimize, or blame others for what happened.   
When the parole candidate lacks exploration of his/her feelings about why he/she committed the 
crime, be prepared to have the ADA point out these exclusions as proof of insight or remorse. 
If the risk assessment report does not support parole and it is in-depth, fact-based, and well 
reasoned, the ADA will use the evaluations as target point in their argument.  In such cases, the 
ADA expects your attorney to ask for a new report and may accuse him/her of ‘doctor shopping,” 
in hopes of finding an eventual favorable report.  The ADA is specifically looking for the parole 
candidate who had frequent opportunities for new risk assessment reports and may assume that 
parole candidates with such a history of “shopping” have learned to shape their answers to please  
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the doctor.  Regardless, the ADA does not expect that the hearing panel may order a new report 
anyway unless risk assessment protocols have been revised by the FAD.  The best advice: keep it 
simple and consistent.  
 

! Specific Diagnoses Point to a High Risk of Violence:  The ADA is expected to argue that specific 
diagnoses in the risk assessment report point to a high risk of violence.  Some of these specific 
diagnoses can be interpreted from the Axis I, Axis II, and the GAF (Global Assessment of 
Functioning) tools. 1)   If the parole candidate is shown to have an Axis I diagnoses, this suggests 
that the parole candidate has been diagnosed as having a mental disorder (substance abuse – 
schizophrenia).  The ADA can be expected to read the elements of the Axis I diagnoses and point 
out the parole candidate will require a life long care, treatment, medications, or other conditions to 
prevent relapse.  Thus, a parole candidate should be careful about requesting or being placed on 
CCCMS, EOP, under the Mental Health Delivery Systems (MHSDS) of the CDCR.  The ADA in 
his/her review of this factor may only see that the parole candidate requires mental health care in 
prison.  2)  In Axis II diagnoses, the ADA is taught that convicted murderers and kidnappers will 
frequently have an Antisocial Personality Disorder (ASPD).  If this is stated in the parole 
candidate’s risk assessment report, you can expect the ADA to argue that the parole candidate is a 
psychopath and that he/she can never truly change because psychopaths are “hardwired” in a way 
that makes them oblivious to consequences.  3) Finally, in the GAF score, the ADA recognizes that 
usually parole candidates will be given a GAF score.  Roughly translated, the higher the GAF score 
– the better the parole candidate is doing.  Scores that are in the range of 80-85 or higher, mean that 
the parole candidate is stable; scores of 70 (or below) means he/she is not functioning well. 

 
 In the end, a comprehensive, well written risk assessment report, that evaluates the parole candidate 
based on all the facts will be very helpful and useful to the ADA opposing/or supporting parole.  Even if 
the report supports parole, the ADA may seek flaws or limitations present in the report that might be 
important.  Remember, the ADA will likely view an inadequate report as one that accepts the parole 
candidate’s story as absolute truth and criticize even the most candid version of a parole candidate’s story 
in any risk assessment report.  The ADA’s are taught to learn basic facts about the mental disorders and 
risk assessment tools to be more effective in their summation.  Sometimes, an ADA may simply view that 
the parole candidate is “…still too wound up…” and oppose parole merely on that basis after reviewing all 
the reports.  So remember, it is up to you to establish that you no longer pose a risk to public safety and that 
you can be found suitable for parole. Only you can change the course of the ADA’s view in your 
determination to be found suitable for parole. 
 
 It is not surprising that if it appears the parole candidate may be granted a parole date, either by 
submitting the matter for the Board’s determination or affirmatively recommending parole, the ADA will 
generally base his/her recommendation on the matrices set forth in title 15 of the California Code of 
Regulations which are used to determine the actual time the parole candidate will serve.  The ADA may 
also recommend an aggravating and mitigating term, based upon the facts of the case. Aggravating and 
mitigating factors are generally listed in the current Board report prepared by the Correctional Counselor I, 
and are usually taken from the POR, especially obvious aggravating factors about the crime and the parole 
candidate (e.g., was the prisoner on probation or parole at the time of offense… did the prisoner have poor 
performance on parole or probation…).    

Note:  Panel commissioners can find at their discretion that a parole candidate 
expresses genuine remorse and has significant stress related factors that 
contributed to the life crime even if the psychological risk assessment ma state 
otherwise. This does not necessarily mean that the panel finds either 
aggravating or mitigating factors when setting terms outlined in the matrix.  
Further, Board panels are now required to set base terms using the applicable 
matrix for the life crime. If the panel does not find that there were any 
mitigating or aggravating factors present in the life crime, the base term will be 
calculated by applying the middle scale of the term matrix. 
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Chapter 4:  Defining the Role of the Prosecutor 
Questions for Review: 
 
 

1)   Why does the ADA/Prosecutor appear at a parole suitability hearing? 
 
 
 
 
 
 
 

2)  Identify a minimum of three (3) ways an ADA/Prosecutor in a parole suitability hearing may argue 
a find of unsuitability? 

 
 
 
 
 
 
 
 
 

3)  In preparation for a parole suitability hearing name six (6) items the ADA/Prosecutor may review 
before a hearing 

 
 
 
 
 
 
 

4)  Showing a lack of insight, lack of acceptance of responsibility, and inability to adhere 
(follow/obey) the rules in a closed society, are potential arguments a ADA/prosecutor can make 
when? 

 
 
 
 
 
 
 

5) What is a “slough file?”  And, how will the ADA/Prosecutor defend his/her position on finding the 
parole candidate unsuitable for parole using the slough file? 
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Life Skills Learned 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


